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acts within the jurisdiction of the International Tribunal for Rwanda” and 

“Urges States who detain [such] persons . . . to inform the Secretary-General 

and the Prosecutor of the International Tribunal for Rwanda of the identity 

of the persons detained, the nature of the crimes believed to have been 

committed, the evidence providing probable cause for the detentions, the 

date when the persons were detained and the place of detention.”3

Despite the early stumble in getting a detention resolution out of the 

Security Council, the indictment and arrest record of the Rwanda Tribunal 

proved to be fairly impressive in the early years of its operation. As fi gure 2 

shows, in the fi rst three years of its operation (1995–1997), the tribunal is-

sued 39 indictments and made 25 arrests. In the following four years (1998–

2001), an additional 40 suspects were indicted while 32 indictees were ar-

rested and transferred to Arusha. The trial work took much longer, with a 

paltry four convictions from 1995 through 1998, and only nine convictions 

from 1999 through 2001. Owing to the administrative and staffi ng prob-

lems that slowed down the work of the Rwanda Tribunal in its early years, 

such fi gures should not be surprising even though they were disappointing 

for an international venture of this character.

At the beginning of 1997, and after much diplomatic intervention by the 

United States, the indicted, fugitive general Théoneste Bagosora arrived in 

Figure 2. International Criminal Tribunal for Rwanda: Outcomes. The Rwanda Tribunal’s 

record of indictments, arrests, convictions, deaths, and acquittals through 2010.
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apprehend the indicted fugitive. The Rwanda Tribunal also used an inter-

nal tracking team to locate its indicted fugitives. But the tracking team in 

The Hague had little to go on and needed the assistance of intelligence 

agencies of NATO governments in particular to help fi nd the indictees. 

Once located, either by virtue of the tribunal’s own tracking team or the 

efforts of others, someone had to detain the individual on national sover-

eign territory. The real problems arose in both achieving accurate and con-

stant tracking of the indicted fugitives and then in devising some means by 

which they would be apprehended and formally arrested and transported 

to The Hague to stand trial.

A further crippling problem in Bosnia was the fact that following the 

Dayton Peace Agreement the country was divided into three major sectors 

Figure 3. Map of Bosnia and Herzegovina. This map shows the three military sectors 

of Bosnia and Herzegovina established in the Dayton Peace Agreement of December 

1995, one each commanded by American, British, or French forces. Also portrayed 

are the ethnic divisions of the country at that time.
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prudence of the Yugoslav Tribunal and achieved a signifi cant measure of 

justice for the victims of the Balkans war.

The real failure was back in Washington, where every top U.S. offi cial, 

myself included, who tried to make headway with the Pentagon, the intel-

ligence community, and even the White House on apprehending Karadzic 

and Mladic eventually was stymied and driven off the scent. The policy grid-

lock on capturing those two suspected war criminals, and the refusal to dig 

faster and deeper on the evidence against Milosevic, were inexcusable out-

comes. They served only to salvage impunity for all three men for years 

while the Yugoslav Tribunal sought justice.

Figure 4. International Criminal Tribunal for the former Yugoslavia: Outcomes. The 

Yugoslav Tribunal’s record of indictments, arrests, convictions, deaths, and acquittals 

through 2010.
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TABLE 1
A Scorecard of the War Crimes Tribunals

Outcomes Yugoslav Rwanda Cambodia Special Court for International
(numbers of indictees) Tribunal Tribunal Tribunal Sierra Leone Criminal Court

Surrendered or captured 159 82 5 12 8

At large 2 10 0 1 8

Convicted 77 45 1 8 0

Acquitted 12 8 0 0 0

On trial 18 21 0 1 5

Awaiting trial 3 2 4 0 3

Withdrawn or dead before judgment 36 4 0 3 1

Transferred to national jurisdiction 13 2 0 0 0

Sources: http://www.icty.org/sections/TheCases/KeyFigures; http://www.unictr.org/Cases/StatusofCases/tabid/204/Default.aspx; http://www.icc-cpi

.int/Menus/ICC/Situations+and+Cases/Cases/; http://www.sc-sl.org/CASES/tabid/71/Default.aspx.

Note: The data are current as of December 31, 2010. Among the eight International Criminal Court suspects taken into custody by December 31, 2010, 

the charges against Bahar Idriss Abu Garda were not confi rmed, and there had not yet been any confi rmation of charges against Abdallah Banda 

Abakaer Nourain, Saleh Mohammed Jerbo Jamus, or Callixte Mbarushima. Four of the charged persons before the Cambodia Tribunal—Khieu Sam-

phan, Nuon Chea, Ieng Sary, and Ieng Thirith—had charges against them confi rmed in a Closing Order by the coinvestigating judges on September 16, 

2010.
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in fi gure 5 demonstrates, atrocity law is the core of a kaleidoscope of systems 

of law joined by the common thread of the war crimes tribunals.

The types of suspects prosecuted under atrocity law are typically political 

and military leaders whose numbers are limited either because of the sub-

stantiality test used by the tribunal and by the court’s practical limitations or 

because the tribunal’s statute explicitly narrows the fi eld of likely suspects 

to a particular category of leaders.

Despite the distinctions among these fi elds of law, there has long been 

and there remains an unfortunate inaccuracy that appears repeatedly in 

United Nations Security Council and General Assembly resolutions, in leg-

islation by the U.S. Congress and European parliaments, and in the public 

pronouncements of governments and civil society groups. These public in-

stitutions typically refer to the law at stake on atrocities as international hu-
manitarian law and to the mass killings and devastation as violations of inter-
national humanitarian law. But the facts of a particular megacrime, particular 

genocide, or a crime against humanity often will not qualify as international 
humanitarian law, especially if the act occurs absent warfare.

Figure 5. Venn diagram. Atrocity law is the intersection of four disciplines of 

international law that comprise the evolving law of the war crimes tribunals.
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APPENDIX
Comparison of Modern War Crimes Tribunals

Yugoslav Tribunal, est. 
1993 (ICTY)

Rwanda Tribunal, est. 1994 
(ICTR)

Personal jurisdiction
Who can be investigated 

 and prosecuted

Natural persons respon-

sible for serious viola-

tions of international 

humanitarian law 

(atrocity law).

Natural persons respon-

sible for serious violations 

of international humanitar-

ian law (atrocity law).
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Special Court for Sierra Leone, est. 
2002 (SCSL)

Cambodia Tribunal, est. 2006 
(ECCC)

International Criminal Court, 
est. 2002 (ICC)

Persons who bear the greatest 

responsibility for serious 

violations of international 

humanitarian law (atrocity 

law) and Sierra Leonean law, 

including those leaders who, 

in committing such crimes, 

have threatened the establish-

ment of and implementation 

of the peace process in Sierra 

Leone. This jurisdiction 

extends to any person who at 

the time of alleged commis-

sion of the crime was a 

juvenile offender between 15 

and 18 years of age, but special 

considerations must be 

followed in prosecuting and 

sentencing any such juvenile 

offender.

Senior leaders of Demo-

cratic Kampuchea and 

those who were most 

responsible for the crimes 

and serious violations of 

Cambodian penal law, 

international humanitarian 

law and custom (atrocity 

law), and international 

conventions recognized by 

Cambodia.

Natural persons.

(continued)
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Yugoslav Tribunal, est. 
1993 (ICTY)

Rwanda Tribunal, est. 1994 
(ICTR)

Subject-matter jurisdiction
Atrocity crimes that can 

  be investigated and 

prosecuted

Grave breaches of the 

Geneva Conventions of 

1949, violations of the 

laws or customs of war, 

genocide, and crimes 

against humanity when 

committed in interna-

tional or internal armed 

confl ict and directed 

against any civilian 

population. Crimes 

against humanity include 

murder, extermination, 

enslavement, deporta-

tion, imprisonment, 

torture, rape, persecu-

tions on political, racial, 

and religious grounds, 

and other inhumane 

acts.

Genocide, violations of 

Article 3 Common to the 

Geneva Conventions of 

1949 and of Additional 

Protocol II of 1977, and 

crimes against humanity 

when committed as part of 

a widespread or systematic 

attack against any civilian 

population on national, 

political, ethnic, racial, or 

religious grounds. Crimes 

against humanity include 

murder, extermination, 

enslavement, deportation, 

imprisonment, torture, 

rape, persecutions on 

political, racial, and 

religious grounds, and 

other inhumane acts.



COMPARISON OF TRIBUNALS 447

Special Court for Sierra Leone, est. 
2002 (SCSL)

Cambodia Tribunal, est. 2006 
(ECCC)

International Criminal Court, 
est. 2002 (ICC)

Violations of Article 3 Com-

mon to the Geneva Conven-

tions of 1949 and of Addi-

tional Protocol II of 1977; 

other listed serious violations 

of international humanitarian 

law (intentionally directing 

attacks against the civilian 

population as such or against 

individual civilians not taking 

direct part in hostilities; 

intentionally directing attacks 

against personnel, installa-

tions, material, units, or 

vehicles involved in a humani-

tarian assistance or peacekeep-

ing mission in accordance with 

the U.N. Charter, as long as 

they are entitled to the 

protection given to civilians 

or civilian objects under the 

international law of armed 

confl ict; conscripting or 

enlisting children under the 

age of 15 years into armed 

forces or groups or using 

them to participate actively 

in hostilities); crimes under 

Sierra Leonean law (abuse of 

girls, wanton destruction of 

property, setting fi re to 

dwelling or public buildings 

or other buildings); crimes 

against humanity, including 

murder, extermination, 

enslavement, deportation, 

imprisonment, torture, rape, 

sexual slavery, enforced 

prostitution, forced pregnancy 

and any other form of sexual 

violence, persecution on 

political, racial, ethnic, or 

religious grounds, and other 

inhumane acts.

Specifi c crimes (homicide, 

torture, and religious 

persecution) set forth in 

Cambodia’s 1956 Penal 

Code; genocide as defi ned 

in the Convention on the 

Prevention and Punish-

ment of the Crime of 

Genocide of 1948; crimes 

against humanity as part of 

a widespread or systematic 

attack directed against any 

civilian population on 

national, political, ethnic, 

racial, or religious grounds, 

such as murder, extermina-

tion, enslavement, depor-

tation, imprisonment, 

torture, rape, persecutions 

on political, racial, and 

religious grounds, and 

other inhumane acts (the 

U.N.-Cambodia treaty 

describes “crimes against 

humanity as defi ned in the 

1998 Rome Statute of the 

International Criminal 

Court,” which is broader in 

scope); grave breaches of 

the Geneva Conventions 

of 1949; destruction of 

cultural property during 

armed confl ict pursuant to 

the 1954 Hague Conven-

tion for Protection of 

Cultural Property in the 

Event of Armed Confl ict; 

and crimes against 

internationally protected 

persons pursuant to the 

Vienna Convention of 1961 

on Diplomatic Relations.

Limited to the most serious 

crimes of concern to the 

international community 

as a whole: (a) genocide; 

(b) crimes against humanity; 

(c) war crimes; (d) aggres-

sion (no earlier than 2017). 

The Rome Statute codifi es a 

much more comprehensive 

list of war crimes for 

international and noninter-

national armed confl icts 

and a more comprehensive 

set of precisely defi ned 

crimes against humanity, 

with no express linkage 

to armed confl ict, than 

available to the other 

tribunals. Among the 

crimes against humanity are 

forcible transfer of popula-

tion; severe deprivation of 

physical liberty in violation 

of fundamental rules of 

international law; sexual 

slavery, enforced prostitu-

tion, forced pregnancy, 

enforced sterilization, or 

any other form of sexual 

violence of comparable 

gravity; persecution against 

any identifi able group or 

collectivity on national, 

ethnic, cultural, gender, 

or other grounds that are 

universally recognized as 

impermissible under 

international law; other 

inhumane acts of a similar 

character intentionally 

causing great suffering, or 

serious injury to body or to 

mental or physical health.

(continued)



448 APPENDIX

Yugoslav Tribunal, est. 
1993 (ICTY)

Rwanda Tribunal, est. 1994 
(ICTR)

Temporal jurisdiction
Period of time during 

  which the atrocity 

crimes must have 

been committed

Extends over the period 

beginning on January 1, 

1991.

Extends over the period 

beginning on January 1, 

1994, and ending on 

December 31, 1994.

Territorial jurisdiction
National territory in 

  which the atrocity 

crimes must have 

been committed

The territory of the 

former Socialist Federal 

Republic of Yugoslavia, 

including its land 

surface, airspace, and 

territorial waters. This 

encompasses present-day 

Bosnia and Herzegovina, 

Croatia, Serbia, Kosovo, 

Macedonia, and 

Slovenia.

The territory of Rwanda 

including its land surface 

and airspace as well as to 

the territory of neighbor-

ing states in respect of 

serious violations of 

international humanitarian 

law (atrocity crimes) 

committed by Rwandan 

citizens.
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Special Court for Sierra Leone, est. 
2002 (SCSL)

Cambodia Tribunal, est. 2006 
(ECCC)

International Criminal Court, 
est. 2002 (ICC)

Extends over the period 

beginning November 30, 1996.

Extends over the period 

from April 17, 1975, to 

January 6, 1979.

Begins July 1, 2002, for 

states parties to the Rome 

Statute as of that date and 

extends to any other nation 

for crimes committed at 

least 60 days after the entry 

into force of the Rome 

Statute for that nation. 

However, temporal jurisdic-

tion can be retroactive for a 

nonparty state if it fi les an 

Article 12(3) declaration 

inviting the jurisdiction of 

the court (and perhaps, 

though untested, over any 

nation that at the time was a 

nonparty state committing 

atrocity crimes on the 

territory of such nonparty 

state), or if the Security 

Council approves an 

enforcement resolution 

consistent with Article 13(c) 

authorizing the jurisdiction 

of the court over a nonparty 

state or a state party for 

crimes that occurred as 

early as July 1, 2002, or any 

other subsequent date 

designated by the Security 

Council.

The territory of Sierra Leone. No territorial jurisdiction 

was codifi ed for the ECCC. 

(The ECCC is a national 

court of Cambodia; a 

national court’s reach is 

confi ned by the territorial 

boundaries of the nation 

unless some extraterritorial 

basis for jurisdiction is 

claimed, which has not 

occurred with the ECCC.)

Extends to the territory of 

any state party; by special 

agreement to the territory 

of any other state; or to 

territory of a nonparty state 

as stipulated in a Security 

Council referral pursuant to 

Article 13(c).




