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Hollis-Brusky reports that “the Federalist Society has matured into a na-

tionwide network of more than forty thousand academics, practitioners, 

judges, politicians, and law students dedicated to reshaping America’s 

 institutions to reflect conservative and libertarian values.” Its revenues ex-

ceeded $18 million in 2015.51

 Originalists debate among themselves the original understandings of the 

meanings of constitutional clauses; what to do in cases when the original 

understanding is not definite enough to resolve a constitutional question, 

and the difference between “interpretation” of originalist provisions and a 

“construction zone” for judicial gap-filling; and how to resolve a conflict, 

as in McDonald, between originalist understanding and Supreme Court 

precedent. They take these debates very seriously, and judges who follow 

originalism do so as well.

 Law professors and Federalist Society lawyers draft originalist argu-

ments, which then get picked up by originalist judges and justices such 

as Clarence Thomas. Professor Hollis-Brusky has shown how originalist 

ideas in amicus briefs submitted by Federalist Society–networked lawyers 

Number of Law Review Articles Mentioning “Originalism” (Five-year periods)
[Source: Author’s examination of Westlaw database, 2017]
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close to Scalia on the Sarcasm Index even though some of them do try to be 

funny. Justice Thomas is more conservative than Scalia, yet in twenty-two 

years of opinions he wrote only five that are described as sarcastic. He has 

an index of 0.23, compared to Scalia’s 2.78.

 Scalia saw himself as “a snoot . . . Snoots are nit-pickers for the mot juste, 

for using a word precisely the way it should be used.” But that definition 

does not capture the harsh irony he so often employed. He admitted in 

2013 that his “tone is sometimes sharp. But I think sharpness is sometimes 

needed to demonstrate how much of a departure I believe the thing is. Es-

pecially in my dissents . . .”15

Sarcasm Index: Average Number of Justices’ Opinions  
Labeled Sarcastic or Caustic per Year, Through 2013 

Justice

Opinions Labeled 
“Sarcastic” or 

“Caustic”
Years on Court 
through 2013

Sarcasm Index
(Sarcastic opinions 

per year)

Scalia 75 27 2.78
Alito 3 7 0.43
Blackmun 8 24 0.33
Kagan 1 3 0.33
Stevens 9 35 0.26
Rehnquist 8 33 0.24
Thomas 5 22 0.23
Souter 4 19 0.21
White 6 31 0.19
Marshall 4 24 0.17
Brennan 5 34 0.15
Kennedy 2 25 0.08
Powell 1 15 0.07
Breyer 1 19 0.05
Ginsburg 1 20 0.05
O’Connor 1 25 0.04
Sotomayor 0 4 0
Roberts 0 8 0

Source: Richard L. Hasen, “The Most Sarcastic Justice,” 18 Green Bag 2d 215 (2015)
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 Although he was off the charts on the Sarcasm Index, Scalia was not 

such an outlier when it came to the number of publicly reported appear-

ances and interviews. Looking at all justices on the Court from 1960 to 

2014, nine of the top ten in public appearances were members of the Court 

at the time Scalia died in 2016, and among that group, he was in the middle 

of the pack.

 Collectively, justices’ public appearances have cycled from moderate to 

low to very high. In the 1960s, William Douglas, Arthur Goldberg, and 

Chief Justice Earl Warren engaged in a fair bit of extrajudicial speech, per-

haps because they had been politicians and public figures before serving on 

the Court. Some of the drop in the 1970s may have been due to a change of 

chief justice. Chief Justice Burger discouraged oral dissents, and perhaps 

extrajudicial speech as well.33

 Appearances really took off once Scalia joined the Court. My research 

identified 192 publicly reported appearances or interviews for all the sitting 

Justice Scalia’s Publicly Reported Appearances or Interviews by Year, 1986–2014
[Source: Author’s compilation of data, as derived from Richard L. Hasen, “Celebrity 

Justice: Supreme Court Edition,” 19 Green Bag 2d 157 (2016)]
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Publicly Reported Appearances and Interviews of Supreme  
Court Justices, 1960–2014

Justice

Total Reported 
Appearances/

Interviews
Years on Court,  

1960–2014 Celebrity Index

Sotomayor 65 5 13
Breyer 214 20 10.7
Goldberg 31 3 10.33
Ginsburg 194 21 9.24
Thomas 174 23 7.57
Scalia 178 28 6.36
Alito 52 9 5.78
Roberts 51 9 5.67
Kennedy 139 27 5.15
Kagan 20 4 5
Burger 74 17 4.35
Fortas 16 4 4
Rehnquist 130 34 3.82
Clark 25 7 3.57
Douglas 56 16 3.5
Warren 29 9 3.22
Stevens 61 35 1.74
O’Connor 37 24 1.54
Souter 27 19 1.42
Marshall 31 24 1.29
Brennan 37 31 1.19
Blackmun 26 24 1.08
Frankfurter 3 3 1
Powell 12 15 0.8
Whittaker 2 3 0.67
White 16 31 0.52
Black 6 12 0.5
Stewart 8 22 0.36
Harlan 4 12 0.33

Source: Richard L. Hasen, “Celebrity Justice: Supreme Court Edition,” 19 Green Bag 2d 157 
(2016)
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justices between 1960 and 1969. This number fell by more than half (to 

91) in the 1970s. But it nearly doubled in each successive decade from the 

1970s to the 2000s, and in the last decade of Scalia’s life (2005–2014), it 

rose to 744, an eightfold increase since the 1970s.

 How responsible was Scalia for this trend? Although he was not the 

most prolific public speaker, the nature and tone of his appearances could 

well have inspired others to counter him. When he did speak, he pulled no 

punches. No modern justice had spoken so candidly and provocatively. And 

as he put out books on jurisprudence, others did as well, leading not only to 

extra income for the justices but to book tours and other talks.

 Scalia set a tone of outrageousness in public speaking just at the time 

that social media made it much easier for such comments to be shared, 

praised, and criticized. The country moved from Green Bag bobbleheads to 

Number of Publicly Reported Appearances of Supreme Court Justices, 1960–2014
[Source: Richard L. Hasen, “Celebrity Justice: Supreme Court Edition,” 19  

Green Bag 2d 157 (2016)]


